Safety, Health and Welfare at Work Act in 2005

Fines, tests, codes and handshakes

The introduction of the Safety, Health and Welfare at Work Act in 2005 marked the beginning of a new approach to occupational health and safety in this country. 

This groundbreaking legislation carried clearly marked responsibilities for employers, employees and contractors as well as stiff new penalties for offenders.

The 2005 Act is the most modern piece of workplace health and safety legislation in Europe and marks a number of innovative approaches to the everyday application of the legislation. The Act has already made a major impact in the Irish workplace but it is fair to say that its real cutting edge may be felt in regulations dealing with the items below.

· On the spot fines

· Testing for intoxicants in the workplace

· Code of Practice for enterprises with less than three employees

· Joint Safety Agreements

Devil in the Detail
Testing for Intoxicants: Potentially the most controversial issue with implications across a broad series of headlines from Industrial relations to personal freedom issues. The issue is a classic example of the interplay of responsibilities by both employees and employers that is a feature of the new Act.

Employees have a double duty here. Firstly to ensure that they are not intoxicated and posing a potential risk of injury to themselves or others. Secondly they have a duty to make themselves available for testing for intoxicants albeit under the supervision of a registered medical practitioner.

Employers on the other hand have a duty to provide a place of work and system of work that is not compromised by persons under the influence of intoxicants.

But it is in the interplay of that double set of responsibilities and the practical realties of enforcing such legislation that the most challenging debate will be taking place. What might be the practical application of such regulations, what work and workplaces will it cover, how will industrial relations and personal freedom issues be dealt with and resolved?

Is it right, fair or practical to have regulations that carry equal weight on an office worker or crane operator? What weight will be applied to the potential risks posed to oneself and/or others in the context of different industries and different work?

On the spot fines: ‘On the spot fines’ are shorthand for an immediate penalty imposed for a breach of health and safety legislation. Such a penalty can really only be successfully imposed where there is a clear ‘black and white’ issue at stake, although all fines will be subject to challenge or final decision in the courts.

It seems clear at this early stage that much of the focus around the implementation of ‘on the spot fines’ will be in so called ‘welfare’ issues – where there is a clear lines from what must be done and what has not been done – i.e. have canteen facilities been provided or not, has hot water been provided on a site or not etc.

A number of questions need to be answered here; do the general run of health and safety issues lend themselves to ‘on the spot fines’, the who or what on which to focus, how will the fines be imposed (actually on the spot or imposed for collection later). How will the Authority implement these fines and what will be their implication for workers.

Codes of Practice (less than three employees): Section 20 of the Act allows for the drawing up of codes of practice that satisfy demand for a practical application of the law in the case of an enterprise where its very size poses problems or special circumstances apply. Essentially these small enterprises want to be enabled to comply with the law in a way that is logical, uncomplicated and relevant to their respective sector.

Questions to be resolved here include the nature and scale of such codes of practice, the mechanism for utilising a code of practice in the absence of a full safety statement. Are individual codes necessary or are mechanisms like the current Safe System of Work (SSWP) sufficient, is there another way to resolve the unique problems set by such micro enterprises and what is the position of these enterprises in relation to safety statements? 

Joint Safety and Health agreements: The new legislation makes provision for the social partners to agree a series of joint safety and health statements that are tailored for individual industries or sectors. These then can or will be recognised by the Health and Safety Authority.

The practical advantage of such agreements lie in the specialist knowledge of those within a particular industry and the fact that those who draw and sign up to such an agreement are probably therefore in a better position to implement such an agreement.

Once again issues at stake here are the desirability and practical application of such agreements -namely, the mechanism of drawing up a joint agreement, its interplay with legislation and how such an agreement would be supervised and or policed.
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